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(b) Definition. As used in this section, the term extended school year services
means special education and related services that--

(1) Are provided to a child with a disability--

(i) Beyond the normal school year of the public agency;

(i1) In accordance with the child’s IEP; and

(iii) At no cost to the parents of the child; and

(2) Meet the standards of the SEA [State educational agency].

In response to specific comments on the June 21, 2005 NPRM regarding ESY services, the
Department’s Analysis of Comments and Changes in the Preamble to the Part B final regulations
includes the following discussion:

The requirement to provide ESY services to children with disabilities who require such
services in order to receive FAPE reflects a longstanding interpretation of the Act by the
courts and the Department. The right of an individual child with a disability to receive
ESY services is based on that child’s entitlement to FAPE under section 612(a)(1) of the
Act. Some children with disabilities may not receive FAPE unless they receive necessary
services during times when other children, both disabled and nondisabled, normally
would not be served. We believe it is important to retain the provisions in §300.106
because it is necessary that public agencies understand their obligation to ensure that
children with disabilities who require ESY services in order to receive FAPE have the
necessary services available to them, and that individualized determinations about each
disabled child’s need for ESY services are made through the IEP process. 71 Fed. Reg.
at 46582 (August 14, 2006) '

In accordance with the preceding requirements and discussion regarding ESY services, and
subject to the following, the requirements in R 340.1738 & R 340.1748 of MDE’s proposed
regulations would not be in conflict with Part B of the IDEA if: (1) the need for placement of
each child with a disability in the R 340.1738 or R 340.1748 program has been individually
determined by the child’s TEP Team, and (2) the IEP of each individual child specifies the kind
and amount of services the child is to receive, including ESY services beyond the normal school
year of the public agency. In addition, MDE ‘s regulations would need to provide that ESY
services will be made available to any other child with a disability in the State who needs those
services, as determined by the child’s IEP team and in accordance with the child’s IEP.

0-4. Regarding Exceeding Minimum Requirements.

There is much concern on our State Board of Education that neither Michigan nor any State can
“exceed” the minimum guidelines set forth in IDEA 2004. Can your office clearly state that any
State can “exceed the minimum”...but all States “must meet the minimum.”

Response: Generally, a State can exceed Federal requirements as long as what the State
requires (1) is not inconsistent with other requirements in the IDEA, and (2) consistent with
§300.199(a)(2) and sections 608(a)(2) and 614(d)(1)(A)(ii)(I) of the Act, the State identifies in
writing to the LEAs located in the State and to the Secretary that such rule, regulation, or policy
is a State-imposed requirement that is not required by Part B of the Act or regulations. All States
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receiving funds under Part B of the IDEA must meet the requirements of Part B of the IDEA and
its regulations.

Based on section 607(e) of the IDEA, we are informing you that our response is provided as
informal guidance and is not legally binding, but represents an interpretation by the U.S.
Department of Education of the IDEA in the context of the specific facts presented.

We hope our responses to your questions are helpful to you. If you have other comments or
questions, please feel free to contact Laura Duos in the Office of Policy and Planning at (202)
245-6772 or at Laura.Duos@ed.gov.

Sincerely,
b X \Jcozft/
. Hager

cc:  Jaquelyn Thompson, Director, Michigan Office of Special
Education and Early Intervention Services



